I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

COREG S | NSURANCE CO. : CIVIL ACTI ON
V.
LOU S CARUSO : 06- 2189

MEMORANDUM AND ORDER
Ful lam Sr. J. Decenber 19, 2006

In this declaratory judgnent action, Coregis, as insurer of
an attorney naned Andrew Brekus, seeks a declaration that it has
no obligation to pay the defendant, Louis Caruso, who on Apri
28, 2003, obtained a $ 425,382 default judgnent against Brekus in
a Phil adel phia Court of Common Pl eas |lawsuit. The judgnent
stenmed from al |l egati ons of mal practice in connection with
Brekus’s handling of a disability claimfor Caruso.

The Coregis policy at issue was a clai ns-nmade policy that
required notice as soon as practicable and cooperation fromthe
insured. Brekus notified Coregis in February of 2002 that a
cl ai m by Caruso m ght be nade, but according to Coregis did not
respond to followup inquiries. Wen the suit was filed in the
Phi | adel phia court and served on Brekus in Novenber of 2002
(during the policy’ s extended reporting period), Coregis contends
t hat Brekus never notified it and failed to defend the action.
Coregis alleges it did not receive notice of the suit until a

letter from Caruso’s attorney seeking paynent in January of 2006.



Caruso cites three pieces of evidence to support his claim
of adequate notice: a letter fromCaruso’'s attorney to Coregis
dated Septenber 14, 2004, advising the insurer of the suit (nore
than a year after default judgnment had been entered) and
encl osi ng copi es of relevant docunents; a letter dated April 15,
2003, from Brekus to Caruso’s attorney requesting that the suit
be deferred pending nediation; and a letter dated April 17, 2003,
from counsel for Caruso to the Philadel phia court stating that
Brekus had advi sed counsel he was attenpting to secure coverage
and a defense fromhis carrier

Al t hough Caruso has rai sed an issue of whether Coregis had
notice in 2004, that notice was too late, comng a year and a
half after the entry of judgnent. Caruso has not produced
sufficient evidence fromwhich a fact finder could concl ude that
Coregi s had notice before that time. Brekus’'s 2003 letter does
not mention insurance at all. Caruso’s attorney’s letter to the
court states that Brekus “advises ne he is attenpting to secure
coverage and a defense for this legal mal practice case fromhis
carrier.” PIff. Ex. C As Coregis correctly notes, this is
hearsay, and it does not even nention the insurer’s nane.

Caruso argues that even if Coregis did not receive tinely
notice it cannot show prejudi ce, because liability in the
mal practice suit was not an issue. | conclude that under the | aw

of either Pennsylvania (where the mal practice suit was filed) or



New Jersey (where the policy was issued), the notice-prejudice

rule does not apply to clains-nade policies. See Pizzini V.

Anerican Intern. Specialty Lines Ins. Co., 210 F. Supp. 2d 658

(E.D. Pa. 2002) aff’d, 107 Fed. Appx. 266 (3d Cir. 2004); Gazis
v. Mller, 892 A 2d 1277 (N.J. 2006). Even if a show ng of
prejudice were required, | find as a matter of |aw that notice
nmore than a year after default judgnent was entered prejudiced
Coregis by denying it the opportunity to negotiate a settl enment
or defend the suit.

An order foll ows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

COREG S | NSURANCE CO. : CIVIL ACTI ON
V.
LOU S CARUSO : 06- 2189
ORDER

AND NOW this 19th day of Decenber 2006, for the reasons
stated in the acconpanying nenorandum | T IS hereby ORDERED
t hat :

1. Plaintiff’s Motion for Leave to File a Reply is
GRANTED. The reply attached to the notion is DEEVED FI LED

2. Plaintiff’s Mtion for Summary Judgnent is GRANTED
Judgnent is entered IN FAVOR OF Plaintiff, COREG S | NSURANCE CO ,
and AGAI NST Defendant, LOU S CARUSO, declaring that Plaintiff has
no obligation to pay Defendant for the anount of the default
judgnent entered in favor of Louis Caruso and agai nst Andrew

Brekus, in the lawsuit styled Louis Caruso v. Andrew Brekus,

Novenber Term 2002, No. 000727 in the Phil adel phia

(Pennsyl vani a) Court of Common Pl eas.

BY THE COURT:

/s/ John P. Full am
Ful I am Sr. J.




